Abstract
Introduction
The question of whether a hierarchy of human rights norms may be identified has been the subject of controversial debate for quite some time. One reason for this may be traced to the confusion remaining in this regard in international law in general. Since the adoption of the Vienna Convention on the Law of Treaties (1969) , the existence of jus cogens has been unquestionable, even for positivists, but the nature and scope of this concept remain unclear. The Barcelona Traction case (1970) has been highly celebrated as an example of jurisprudence establishing the notion of obligations erga omnes, but this has not freed the concept from confusion. The concept of international crime as defined in the International Law Commission's Draft Articles on State Responsibility, although it will almost certainly be removed, has been hailed as one of the most significant achievements of modern international law.
1 Nevertheless, international law scholarship lacks a coherent understanding of hierarchy and, in essence, nothing has been changed since Prosper Weil argued in his famous 1982 article that such a hierarchy would hinder the functioning of international law in its main role, namely to ensure coexistence and a common aim in a fundamentally pluralistic society.
2 If international law in general cannot resolve the confusion and ambivalence surrounding the notion of hierarchy, nor can consensus be reached on the question in international human rights law. Theodor Meron specifically addressed the issue of a hierarchy in human rights in his well-known 1986 article, 3 yet most of the questions raised there remain unanswered.
The prevailing idea of the interdependence and indivisibility of human rights makes the notion of hierarchy an even more contentious one. The United Nations International Covenants (1966) each recognized the importance of their counterpart in their Preamble and, even more clearly, the First World Conference on Human Rights in Teheran (1968) proclaimed that 'human rights and fundamental freedoms are indivisible . . .'. It is widely claimed that the realization of each human right requires other human rights and, in this sense, all human rights are indivisible. This notion has taken firm root in contemporary discourse, expressed for instance in Article 6 of the Declaration on the Right to Development (1986) and paragraph 5 of the Vienna Declaration and Programme of Action (1993) adopted at the Second World Conference on Human Rights. The indivisibility of human rights would appear to be incompatible with any notion of hierarchy in this area. Moreover, the concept of indivisibility allows us to steer clear of serious philosophical questions, such as 'what does it serve a starving man to be free?'; thus, the understandable conclusion that '[s]uch ranking must . . . be avoided at all costs, and so should any classification which 4 Rights (1985) , at 83. 5 From a human rights perspective, ' [i]nternational human rights is now a common subject for intellectual as well as popular discourse, but few have written about it in relation to the massive literature on "rights" ' (L. Henkin, The Age of Rights (1990) could lead to it'. 4 In addition, the idea of indivisibility accords with the traditional international spirit of respect for diverse cultural values by avoiding priorities in the domain of human rights norms. Thus, while major studies in international law may now be beginning to recognize emerging hierarchies, human rights scholarship tends still to deny their existence, both in terms of description and justification.
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Little attention has been devoted to this inconsistency as a result of the rather different paths of development of these two related fields. 5 Thus, this issue raises a pertinent question: What position should human rights occupy in international law itself? Critics even argue that ' [b] y remaining in the periphery, in the field of largely subconscious, private, moral-religious experience that defies technical articulation, human rights may be more able to retain their constraining hold on the way most people, and by extension most states, behave.' 6 If this were true, the language of the literature on the subject should be inspirational rather than merely analytical and it would produce more utopians. On the contrary, a lack of consistent claims in legal terms could lead such passions to a rather messy 'Weil's nightmare'. The notion of indivisibility means that specific human rights cannot have hierarchical status and that all human rights hold the same standing, while we may believe that some human rights, however they may be selected, are more important than others. As noted, this confusion is aggravated by an ambiguous sense of hierarchy in international law in general. The hierarchical status of human rights can be labelled arbitrary. This problem not only prevents us from maintaining theoretical consistency, it also hampers the development of genuine human rights activities.
One possible approach is to consider the question of hierarchy from the perspective of different legal theories, demonstrating in particular that each theory recognizes hierarchical norms. 7 Although clever, this approach does not seem to eliminate the dangers mentioned above to which opponents warn us. Another possible 'answer' may be to not take any notice of the differences in hierarchical norms, in the belief that such differences are minor or will disappear. 8 However, although this approach does recognize such hierarchies, it does not show the extent to which they may be justified nor does it reveal the differences between these hierarchies in different contexts.
One of the desirable positions of this controversial debate is to provide a coherent description and justification of hierarchy in international human rights norms. For this purpose, this article focuses on non-derogable rights prescribed in such norms as Article 4 of the International Covenant on Civil and Political Rights (1966) (ICCPR).
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This particular category of rights shows most clearly the hierarchy of human rights: it exclusively relates to human rights norms and the human rights mentioned are not merely examples but constitute an exhaustive list. Because of their normative specificity and status, non-derogable rights are often regarded as core human rights, jus cogens and obligations erga omnes. But these equations require further explanation. For instance, if non-derogable rights are jus cogens by definition, then nonimprisonment for debts (Article 11 of the ICCPR), whose non-derogable status has already been doubted, also enjoys jus cogens status. But nobody would accept this logical conclusion. In addition, three human rights treaties contain different lists of non-derogable rights: for example, the American Convention on Human Rights (1969) provides for eight more non-derogable rights (such as the rights of the family (Article 17)) than the European Convention on Human Rights (1950) . This would suggest that we should not treat all non-derogable rights in the same way in the context of general international law. Thus, a more thorough examination of the concept of non-derogable rights and other related notions is needed. This type of study will make it possible to provide an analytical framework in which to situate the hierarchy of international human rights norms as a whole. Although this paper does not discuss the implementation of relevant norms, precise formulations of substantive norms and their relations are a prerequisite for their legitimate and effective implementation. 
Analytical Framework
Non-derogable rights are those stated in the relevant provisions of the relevant treaties and, thus, calls to develop the content of the concept may be criticized for being unrealistic. However, the term of non-derogable rights is often employed with different connotations even within the same treaty. In fact, the criteria used to identify non-derogable rights vary in both their formulation and rationale. Using this term as a unitary concept is thus a mistake.
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A Value-oriented Identification
Because law is not merely a means of dealing with issues, but concerns the purposive self-ordering of society, 12 each articulation of law carries social and value-related implications. So it is with the concept of non-derogable rights.
Bearing in mind that international law is mostly regarded as inter-state law and that non-derogable rights are not derogable even when the life of that state is in peril, it is quite natural to think that non-derogable rights should be identified as an intrinsically valuable part of human rights. It is this feature that makes non-derogable rights the clearest example of the hierarchical nature of human rights norms. In this understanding, non-derogable rights show their real human rights character in the famous Dworkin sense: a right as a trump. 13 The focus is exclusively on individuals. In several phases of the travaux préparatoires for various human rights treaties, the drafters referred to this criterion: for instance, the UK and Belgian representatives for the European Convention on Human Rights regarded non-derogable rights as, respectively, 'fundamental' and 'essentiels au respect de nous-mêmes'.
14 Academic works have also made mention of this criterion, using for non-derogable rights phrases such as 'the most basic human rights', 'core rights', 'irreducible core', 'sacrosanct rights', 'les droits fondamentaux réservés'.
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Justification for this criterion is simple: the more important human rights deserve more protection. This criterion should furthermore be applied in states of emergency. 16 Meron, supra note 3, at 8. Similarly, Koskenniemi emphasizes that 'if you and I believe something is so important that it can in no circumstance be derogated, then surely this conviction is deeper and more forceful than any conviction about legal validity created by any formal test . . .' in Koskenniemi, supra note 6, at 1961 (emphasis in the original). More generally in the context of the derogation clause, Carty clearly criticizes the ILA Report dealing with this topic because purported value-neutrality is impossible; see Carty, 'Human Rights in a State of Exception', in T. Campbell et al., Human Rights: From Rhetoric to Reality (1986) . 17 Generally, Allott, supra note 12, at 164. In the human rights context, several scholars illustrate this idea, e.g., 'background rights' and 'institutional rights' in Dworkin, supra note 13, at 93; the idea of 'the possession paradox' in J. Donnelly, The Concept of Human Rights (1985) , at 11-26. . This identification can also be found in the Human Rights Committee comment that 'in times of emergency, the protection of human rights becomes all the more important, particularly those rights from which no derogations can be made.' UN Human Rights Committee, General Comment No. 5, A/36/40, Annex VII, at para. 3 (emphasis added). However, the Human Rights Committee does not seem to maintain a determined idea in their comment on reservations. It argues that Article 4 does not make certain important rights non-derogable and shows other identification criteria randomly. UN Human Rights Committee, General Comment No. 24, CCPR/C/21/Rev.1/Add.6, at para.10.
However, giving greater importance to certain rights makes it difficult to avoid criticism for arbitrary judgements. Meron admits that 'the characterisation of some rights as fundamental results largely from our own subjective perceptions of their importance.' 16 Notwithstanding this problem, this criterion can be supported, as will be argued later, and reference is at least made to it.
B Function-oriented Identification
When a legal norm is expressed as an article in an institutional framework, it is articulated in a particular manner for a particular purpose. 17 In the context of non-derogable rights, the human rights idea is specifically articulated in terms of protection of human rights in a state of emergency. This is obvious in both direct and indirect ways.
A direct function-oriented identification focuses on an individual's specific needs in a state of emergency. Drafters of human rights treaties rarely mention this criterion, but the idea has found expression in some works, including the drafts proposed by the International Committee of the Red Cross.
18 Justification for this criterion comes from the pragmatic idea that applicable law should be made suitable for the very purpose of emergency regulation. This same rationale applies for international humanitarian law; conversely all humanitarian law norms can be regarded as 'non-derogable' in this sense. That is the reason why one can argue about the nature of the interplay between humanitarian law on the one hand and the non-derogable parts of human rights law on the other. If this pragmatic mode of thinking is adopted, the prevailing idea just mentioned is not necessarily true. Many people think that non-derogable rights represent the minimum core of human rights, but some norms, such as the protection of medical and religious personnel, are also useful in the regulation of a state of emergency. The Red Cross' proposals consider them non-derogable. However, norms in force in a state of emergency are not a part of those applicable in peacetime. 19 Confusing this form of 'non-derogability' with the original one is to be avoided. Non-derogable rights can enjoy a higher status by the very existence of ordinary human rights; this implication does not exist with regard to humanitarian law. This is true even if the actual articulation shares a humanitarian law type of non-derogable character.
The other function-oriented identifying criterion appears indirectly. Non-derogable rights have often been recognized as the residuum remaining after states have declared their need to derogate from human rights norms. Drafters have relied on this criterion more frequently than on others. 20 A clear example may be seen in the US proposal, in the travaux préparatoires of the ICCPR, to enumerate not non-derogable rights but derogable rights. 21 Justification for this criterion is inherited from that of derogation. States may derogate from human rights treaties because of their need to recover social order. The scope of justified derogation is therefore strictly confined to the extent of measures necessary to reach this end. This criterion clearly reflects the negative definition of non-derogable rights.
Although frequent reference is made to this indirect criterion, it remains problematic. Firstly, as a result of the indirect two-step process, the list of non-derogable rights includes some rights for which derogation is not relevant, such as non-imprisonment for debts (Article 11 of the ICCPR). Selected rights tend to be miscellaneous. In addition, this criterion does not provide a unique raison d'être for non-derogable rights, because the rationale behind it is inherent in the principles described in the first paragraph of the derogation clauses, especially the proportionality principle. Moreover, the primary focus here is on the right to life of a state, not the rights of individuals. This does not appear to be easily compatible with the spirit of non-derogable rights as a cornerstone of the protection of human rights. Both the value-oriented and the two function-oriented identifications relate to the substantive aspect of non-derogable rights. These perspectives form a hermeneutic circle: an important part of human rights is verified by their need to be protected even in a state of emergency and this function is verified by the importance of the rights concerned. 22 The following chart presents the features of each approach and the relations inter se. Non-derogable rights are not a unitary concept.
C Consent-oriented Identification
A procedural aspect also plays a role. As long as non-derogable rights exist in the form of a treaty, they are never free from a state's will. Thus, it is generally legitimate to consider the degree of hesitation on the part of states to participate in a treaty and the need to lower the threshold in order to increase participation. Some drafters have actually expressed this concern in determining non-derogable rights.
23 However, this consideration should not be emphasized because, in general, domestic considerations cannot provide an excuse for the incompatibility of international law and domestic law. It is especially the case of non-derogable rights that state parties dare to give consent in advance to be bound by a norm, acknowledging its importance and the difficulty in maintaining its compliance. Non-derogable rights are intended to obtain maximum respect, so that the substantive aspect is more important than the procedural one.
International Human Rights Law A The Interdependence and Indivisibility Doctrine in Human Rights Theories
In order to gain an understanding of the issue of a hierarchy in human rights norms, it is necessary to examine the preliminary question of the interdependence and indivisibility of human rights. Besides, the third generation idea is wrong in that the first and second generations cannot be realized in this interdependent world either without international support. Advocating this feature seems to be in contradiction not only with the general trend of international law but also with other human rights theories. One of these is the so-called third generation of human rights. 24 Emphasizing fraternity among nations, this theory enumerates the so-called 'new rights', including the right to peace and the right to development. The study of human rights admits, at least, the categorization of human rights.
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More important is the relationship between the interdependence and indivisibility doctrine and the core theory. In General Comment No. 3, the Committee on Economic, Social and Cultural Rights reaffirms the interdependence and indivisibility of human rights on the one hand, while, on the other, emphasizing minimum core obligations such as the supply of essential foodstuffs. This distinction would appear to entail a hierarchy in some sense. In addition, this General Comment, by providing for this core obligation, hinders the required progressiveness of states' obligations. 26 But the immediacy of the obligation does not necessarily follow from the importance of the question and vice versa. Although each theory conveys a certain degree of coherence, most human rights scholars tend to use theories as a means of promoting human rights and indeed pay little attention to theoretical consistency.
It is thus necessary to locate the crux of human rights theories in order to interpret them as coherently as possible. Some play a more leading role than others in practice. It is therefore important to recall the purpose of the doctrine of interdependence and indivisibility. This doctrine was developed in order to negate a dichotomy of rights, which had led to the predominance of civil and political rights over economic and social rights. Attempts were made to support the latter and, more correctly, the core rights of economic and social rights, in recognition of the fact that one-fifth of the world's population suffers from lack of fulfilment of even the most basic human needs, such as food. The core theory should therefore occupy the central position among human rights theories. To this extent, the interdependency and indivisibility of human rights should be denied and a hierarchy of human rights appears.
B Core Theories
If we admit the existence of core rights or a core of rights, the thorny problem of defining that core without falling into arbitrary judgement arises again. Several approaches have been adopted in order to avoid this difficulty. One of these is based on the consent of states by means of the lowest common denominator. For example, Article 20(b) of the European Social Charter prescribes that at least five of the seven articles in that paragraph must be binding. This flexible approach leaves room for states to decide on the core as a 'noyau flottant'. 27 This same idea is applied in selecting common rights among several treaties. 28 Although this kind of approach assures the stability of international relations, it does not provide any guidelines for establishing a reasonable core, because the selected rights only show the result of consensus among states and do not point to the desirable character of the rights themselves. Another approach, partly expressed in General Comment No. 3 of the Committee on Economic, Social and Cultural Rights, focuses on the immediacy of obligations since some rights, even among economic and social rights, can be realized immediately. 29 Although pragmatic, this approach is incomplete, because it begins to work only after certain norms have been recognized as rights. Immediacy does not necessarily suggest a recognizable core norm, nor does this approach cover certain vital norms which cannot be realized immediately.
The third approach is to identify the core by clarifying the (inter)dependence of each right. The most important is the Basic Human Needs Approach. This approach forcefully argues that the realization of all rights relies on the fulfilment of basic human needs such as minimum food and nutrition. One could criticize this approach for committing the naturalistic fallacy of deducing norm from fact, 30 but determination of basic human needs should be recognized as a result of the philosophical consideration that no human right can be realized without the fulfilment of such basic needs. While science may be helpful in delineating those basic needs, the problem of their definition remains. Although scientific knowledge can reduce the grey areas, controversial issues reflecting community values persist:
31 Should education, for instance, be considered a basic need?
This leads to the purported value-neutral approach. Rather than referring to value, this approach focuses only on the logical dependence of each human right. Basic rights means that if those basic rights are infringed, all other rights are automatically infringed as well. Interestingly enough, Henry Shue, a forerunner in this area, recognized the difficulty of judging values early on and wrote 'what is not meant by saying that a right is basic is that the right is more valuable or intrinsically more satisfying to enjoy than some other rights'. 32 One could argue that the value-neutral nature of this approach is questionable both because the result is usually the same as that of the Basic Human Needs Approach and because it seems impossible to avoid considering basic human needs when judging 'logical' dependence. Nevertheless, this is not so important. What should be avoided is not so much value judgements, but rather arbitrary decisions while feigning neutrality. Seen together, these two approaches can provide enough clarity to avoid criticisms of arbitrariness.
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Compared with the core identified as non-derogable rights, basic human needs have a more general character. Without any specific context, they are articulated from the human rights idea. Non-derogable rights, however, are influenced by specific situations, as shown above in the function-based identification. In this context, it should be recalled that non-derogable rights essentially share a negative rights character: freedom from the interference of states. The traditional dichotomy must return, though not in the same sense as noted earlier. Claiming a dichotomy here does not mean going back to 'the good old days' liberal-centric conceptions of rights, but rather maintaining a respect for economic and social rights. Without this understanding, there is a danger of misunderstanding the fact that economic and social rights include no core and, accordingly, no important parts. 34 The truth is that only the formulations are different. It is not necessarily true that non-derogable rights are core rights or the core of rights and vice versa when they are identified by means of the function-oriented criteria.
International Law in General (1): Jus Cogens
It is often argued that non-derogable rights, or at least four common non-derogable rights (the right to life, prohibition of torture, prohibition of slavery, non-retroactivity of penal law), in the three main treaties have a jus cogens character.
35 Both non-derogable rights and jus cogens use the same term 'no derogation'. They carry a sense of superiority to the remaining parts (i.e., derogable rights and jus dispositivum), they share the natural law tradition and make use of the same examples, such as the right to life. In addition, theoretical confusion surrounding the concept of jus cogens makes it difficult to differentiate between the two categories. 
A Requirements of Jus Cogens in Article 53 of the Vienna Convention on the Law of Treaties
Article 53 of the Vienna Convention on the Law of Treaties seems circular. Furthermore, the few cases 36 concerning jus cogens are not helpful. Nevertheless, four requirements can be distinguished: (1) (on the scope of validation) 'General international law', (2) (on the means of determining) 'a norm accepted and recognized by the international community of states', (3) (on the character) non-derogability and (4) (on the condition for change) a norm which 'can be modified only by a subsequent norm of general international law having the same character'.
A glance at these requirements shows that non-derogable rights do not always have a jus cogens character. Non-derogable rights set down in a regional treaty, such as the rights of the family (Article 17 of the American Convention on Human Rights), do not meet the general international law requirement. Nor is the ratification by about 140 state parties of the ICCPR necessarily decisive in creating a general international law. However, it can be argued that this static analysis cannot deny the increasing proximity of the two norms, because the present gap should be just lex lata and filled in by lex ferenda.
37 A more normative approach is therefore required. The key requirement is acceptance and recognition by the international community of states as a whole. This requirement proves that even jus cogens is based on consent, thus giving it a subjective character. More importantly, combined with the non-derogability requirement, this consent must be given not only in relation to the general international law character but also to the non-derogability character. This second consent makes jus cogens a unique concept, giving it an objective character.
In this double consent construction, 38 jus cogens shares the non-derogable character as recognized by international consensus. The relationship between jus cogens and non-derogable rights is explained from this intersubjective perspective. Two constructions are conceivable in order to connect subjectivism and objectivism.
The first conception emphasizes the quality of the object to which states, the traditional subjects of international law, give consent. From a formalistic point of view, the international community requirement of Article 53 of the Vienna Convention is concerned only with a procedural aspect: Who should decide jus cogens? Yet, because 'the international community' does not exist in the same form as states which have well-ordered organs, and because this requirement means that jus cogens shall be recognized 'not only by some particular group of States, even if it constitutes a Non-derogability is the common feature to all kinds of jus cogens in domestic, regional and universal realms. What makes jus cogens in the VCLT sense is community interest at a worldwide level. See Chapter 6. majority, but by all the essential components of the international community', 39 the substance of jus cogens matters. Jus cogens must include common elements among major different (legal) cultures. In this context, the pacta sunt servanda principle should be carefully considered. Because pacta, especially based on the positivist understanding, is frequently regarded as just an agreement which has no relation to its content and jus cogens assumes a natural law character, it is sometimes argued that jus cogens based on consent is contradictory. But the fact is that the pacta sunt servanda principle based on individual consent 40 is preceded by the same principle based on collective consensus which takes into consideration the content of jus cogens.
While the first construction makes the pacta of states more objective by considering its content, the next possible construction tries to confine its functional aspect: non-derogability. When only non-derogability matters, it is conceivable that jus cogens has no relation with the importance of the content. Emphasizing the function of jus cogens in relation not to jus dispositivum but to norms as a whole would lead to a rejection of the familiar idea that jus cogens introduces a hierarchy in international norms. 41 Non-derogability is the unique function of jus cogens in the issue of validity. However, law-makers cannot allot non-derogability to any norm they choose, especially in the international sphere, because pacta sunt servanda occupies the main position in norm decisions. 42 Making some norms non-derogable as a matter of validity means that the norm obtains a more important character than that basic principle. Here again, the special function implies the importance of the norm.
B The Scope of Jus Cogens in Human Rights Norms
The first construction to emphasize the content of jus cogens will give priority to those human rights which are common to different cultures among the candidates for jus cogens, because no political entity would deny its members' welfare as a fundamental aim. Developing this idea leads to the claim that not all human rights can obtain jus cogens status, as some human rights remain controversial as a result of cultural 43 That is why the prohibition against the retroactive application of criminal law differentiates itself in character from the other three. It is mainly identified by the function basis. See Shraga, supra note 11, at 234-235; Teraya, supra note 20, at 978-984, 1001. Jus cogens can be a matter of paternalism beyond borders. See Komori, supra note 38, at 31-45. To develop this idea, jus cogens is a matter of paternalism in worldwide relations and is not necessarily limited to inter-state relations. diversity. Respect for this multicultural aspect requires a higher threshold for 'intervention' by the international community in the form of invalidation. Thus, only basic rights are in a certain sense jus cogens.
In this way, non-derogable rights as an expression of basic rights assume relevance and the four common non-derogable rights demonstrating minimum consent of states can be more cogently regarded as jus cogens. Furthermore, it should be noted that jus cogens relates to general content and validity of norm, while not all non-derogable rights assume that general character. Therefore, identification between the two concepts is possible when the specific features of both norms are set aside and identified by the value-oriented criterion. This is also true of the four non-derogable rights common to the relevant treaties. They can be jus cogens, so far as they are intended to express fundamental value for human beings. 43 While the first construction looks into the content of states' pacta and considers whether a quality of human rights reaches an intersubjective conception of jus cogens, the second construction seeks for complete subjectivism in the sense of questioning whose pacta is relevant: Among which subjects does the non-derogability function? Imagine a slave-exchange treaty between State A and State B. This is exclusively a matter of jus cogens, because the treaty would be invalidated despite there being no influence on others, a matter about which the pacta terris principle would be concerned. Nevertheless, looking more carefully, we see that the treaty influences third parties: A nationals and B nationals. 44 Non-derogability matters among non-state actors. This point leads people to view the prohibition of slavery as jus cogens. While the first construction deals with the issue of states making value judgements, usually referred to as moral decisions, this construction concerns value judgements in terms of subject-relations including non-state actors and, thus, comes close to objectivism. 45 This idea might lead to the conclusion that all human rights are jus cogens, because all kinds of human rights have this character. But this does not accord with domestic constitutional laws and practices, according to which most states admit that some parts of human rights are subject to public welfare. It is clear that limiting the enjoyment of some parts of human rights on the grounds of public interest is legitimate to the extent provided for by international standards, but what these standards consist of must be questioned next. Non-derogable rights thus come to the fore again in order to provide a clear borderline. This idea sounds reasonable in that Ibid., at 47. the formulation of non-derogable rights relates to the limit of state discretion. This seems one of the main reasons why people easily identify these two norms with each other. However, if we follow this logic, norms called non-derogable rights should be limited further here. Non-derogable rights directly identified by function can entail more enumeration, because there are more rights to be selected teleologically in any specific situation, as demonstrated in humanitarian law. Indirect function-oriented identification leads to various kinds of non-derogable rights which do not necessarily assume jus cogens character.
It is therefore this author's conclusion that, whether we rely on the first or the second conception of jus cogens, an identification between jus cogens and nonderogable rights is possible only when non-derogable rights are identified by the value-oriented process.
International Law in General (2): Obligations Erga Omnes
A The Concept of Obligations Erga Omnes: Full and Empty
The starting point in an examination of obligations erga omnes should be paragraphs 33 and 34 of the judgment in the Barcelona Traction case. 46 This judgment, frequently referred to by international lawyers, acknowledged the concept of obligations erga omnes. It provides examples from which obligations erga omnes may be derived. They include 'the principles and rules concerning basic rights of the human person including protection from slavery and racial discrimination'. The term 'basic' here would seem to recognize the existence of hierarchy in human rights, but the expression is used inconsistently in various international documents. The 1951 Genocide Convention Advisory Opinion cited as a precedent could provide a useful indication of the existence of a hierarchy in human rights, but in that jurisprudence the outlawing of genocide is enumerated separately from 'basic rights of the human person'. Therefore, Barcelona Traction is the first case not only to uphold the concept of obligations erga omnes in the present international law scene, but it is also the first case which appears to recognize an emerging hierarchy in international human rights norms.
An important clue is to be found in paragraph 91, which seems to contradict the famous paragraphs 33 and 34. It argues that '. . . on the universal level, the instruments which embody human rights do not confer on States the capacity to protect the victims of infringements of such rights irrespective of their nationality . . .'.
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A number of academics have sought to interpret these passages consistently. One of the key points is the meaning of 'the capacity to protect' in this paragraph. Bruno 
Simma confines it to 'die Befugnis der Staaten zum diplomatischen Schutz'.
48 If so, paragraph 91 notes nothing special, because states may exercise diplomatic protection only in respect of their nationals. However, this interpretation does not accord with the last part of paragraph 91, which does not confine itself to diplomatic protection. 49 Another interpretation is that paragraph 91 is merely a fact, 50 while paragraphs 33 and 34 are concerned with the judgment concerning norm. This may be true, but it would lead to the opinion that there exist no 'basic rights of the human person' to produce obligations erga omnes.
The most convincing interpretation is, as argued by Meron, that paragraphs 33 and 34 refer only to certain important human rights norms, while paragraph 91 refers to all human rights. 51 According to paragraph 34, two elements produce obligations erga omnes: 'some of the corresponding rights of protection' which 'have entered into the body of general international law', on the one hand, and 'international instruments of a universal or quasi-universal character', on the other. Paragraph 91 denies the latter. This interpretation accords with other factors: the passage enumerates only important norms as basic rights of the human person. Furthermore, paragraph 34 adds the term 'basic' to rights, while paragraph 91 does not.
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Another question which should also be asked is whether these documents provide enough evidence to determine some specific consequences of obligations erga omnes. Paragraphs 33 and 34 mention nothing in this regard and paragraph 91 just denies 'the capacity to protect'. Obligations erga omnes have been discussed in the context of standing, especially in the much lamented South West Africa case (Second Phase, 1966). However, the ICJ, in the East Timor case (1995), clearly states that 'the erga omnes character of a norm and the rule of consent to jurisdiction are two different things'.
53 Therefore, the problem of 'inconsistency' lies mainly in deriving overly far-reaching implications from these passages. Indeed some writers argue that '[h]uman rights guarantees which cannot be protected by some action, however weak, are not worth the ink with which they are written.' 54 Nevertheless, even if obligations erga omnes do not lead automatically to a specific consequence, it is possible to conclude that they can serve a unique function when accompanied by certain conditions and in certain contexts. Barcelona Traction's significance as precedent therefore lies in its demonstration of the way that a hierarchy of international human rights emerges in the form of obligations erga omnes, and it provides at least two examples: protection from slavery and racial discrimination. The borderline remains vague, however.
In this respect, the US Third Restatement 55 seems to provide a clear borderline. Under the heading of 'Customary International Law of Human Rights', Section 702 provides several human rights and, in the comment, admits that violations of the rules in this section are those of obligations erga omnes. 56 The point is that it uses customary international law as a borderline of obligations erga omnes. This is however not certain. The formulation or generation of law is a different matter from the relations of obligations in any area of law. 57 In obligations erga omnes, customs must be recognized between international community and individual states, but the international community is again too fictitious to yield practice. 58 In addition, opinio juris, a more speculative element, is usually difficult to prove.
Contrary to these documents, two other sources suggest that all human rights belong to obligations erga omnes. One of these is Article 40 of the Draft Articles of State Responsibility (1996), which deals with the concept of 'injured state'. Paragraph 2 (e) (iii), 'the right has been created or is established for the protection of human rights and fundamental freedoms', does not restrict the scope of human rights. Although the International Law Commission's commentary denies that all human rights give rise to the application of Article 40, 59 the present special rapporteur argues that 'this protestation is not reflected in the text of paragraph (e) (iii)'.
Another example is provided by the Institute of International Law's 1989 resolution, 'La protection des droits de l'homme et le principe de non-intervention dans les affaires intérieures les Etats'.
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After mentioning human rights, Article 1 prescribes that 'Cette obligation internationale est, selon une formule utilisée par la Cour internationale de Justice, une obligation erga omnes.' No hierarchical term is employed here.
Given these rather fragmentary materials, it may well be more useful to describe the usage of obligations erga omnes rather than to seek some genuine conception. It would seem that two usages may be distinguished in contemporary discourse. The first emphasizes the two elements: the erga omnes relation of obligation between subjects (i.e. nothing to do with the substance of norms) and the valuable interests for the international community. Barcelona Traction uses the term in this sense and some This point relates to the criticism directed towards the state responsibility project of the ILC for its broader than expected scope. See Higgins, supra note 33, at 162-163. 67 The concept of international crime is presumed to be a special category, which specifies legal consequence including specific implementation.
international tribunals also follow this usage. 62 Among special rapporteurs, Ago seems to have adopted this understanding. He argues that '(w)hen erga omnes was used in the obiter dictum of the Barcelona Traction decision, the Court had something else in mind: obligations toward the international community'. 63 On this basis, he tried to introduce the concept of 'international crime'. This interpretation, by considering the international community, leads to universal validation of the norm. The second usage of obligations erga omnes restricts the concept only to the erga omnes relation of obligation. This is most clearly expressed in Article 40(2)(f) of the Draft Articles on State Responsibility. Riphagen was so conscious of this usage that he admitted the possibility that even a treaty with a limited number of parties can create obligations erga omnes. 64 The present special rapporteur clearly distinguishes these two usages, 65 calling the first obligations erga omnes and the second obligations erga omnes partes. The second understanding could be more suitable in showing the uniqueness of obligations erga omnes, because such obligations are not such as a matter of validation. Nevertheless, it is not an intrinsic feature, but rather a corollary, that the first usage entails the universal validation of norms. Both usages are, therefore, possible.
Another aspect which adds confusion to this concept is the matter of legal consequence. Obligations erga omnes have been thought of as a concept related to legal consequence, such as countermeasure, because the Barcelona Traction case seems to suggest this conception. Furthermore, the ILC project frequently refers to this concept, confining its role to secondary rule, as they widely define it. It is important to know, however, that obligations erga omnes have no intrinsic or automatic corollary at the secondary level. 66 The fact that the ILC has been trying to establish the most suitable institutional framework for dealing with the failure of obligations erga omnes proves that no proper legal consequence does exist. 67 Furthermore, because this concept existed prior to the ILC project, it does not necessarily reside only at the level of secondary rule. In a sense, the concept of obligations erga omnes is full and almost empty of meaning.
B The Scope of Obligations Erga Omnes in Human Rights Norms
If scholars rely on the understanding that obligations erga omnes should only refer to the relation of obligation, all human rights seem to belong to obligations erga omnes. Relation among subjects is a different issue from types of human rights. Riphagen is consistent in that he uses obligations erga omnes in this meaning and, at the same time, does not make a distinction among human rights norms in his Article 5 of Part 2 (Article 40 in the 1996 Draft Articles). For him, human rights are a unitary concept and should be identified as 'extra-State interests' 68 without any hierarchical implication. According to one of the constructions, a human right of a national of State A vis-à-vis State A gives rise to a right of State B vis-à-vis State A. 69 Individuals' human rights are, as it were, transferred to a state's rights at an inter-state level. This shows an erga omnes character within a treaty regime. Another possible construction argues that the right of individuals has, in itself, an erga omnes character; against states, against international organizations and against other individuals, known as Drittwirkung. 70 This feature is more generally known as right as a trump. A state's obligation is one of them.
These constructions that refer only to relation are similar to the already-mentioned explanation of jus cogens which confines its meaning to non-derogability, although in this case erga omnes is too meaningless to restrict the scope of human rights. In this construction, all non-derogable rights, as a part of human rights, have an erga omnes character; but this does not show the uniqueness of non-derogable rights.
On the other hand, when a Barcelona Traction type position is taken, the content of human rights norms does matter. The scope of obligations erga omnes depends on the character of the community interest to be protected; consideration needs to be given not only to the kinds of human rights, but also the extent and manner of their violation and means of protecting them.
Therefore, legal consequence should influence the conception of obligations erga omnes in this construction, although there is no intrinsic connection. This point was important in interpreting the US Third Restatement as being compatible with other documents. Paragraph (g), 'a consistent pattern of gross violations of internationally recognized human rights', is the only example which does not express types of rights. Thus, all kinds of rights can yield obligations erga omnes on the condition of consistency and grossness of human rights violation. It is from this angle that the above-mentioned resolution adopted by the Institute of International Law is not inconsistent with other instruments. Although it identifies all human rights as obligations erga omnes, the resolution has Article 4(b) which prescribes that 'la 71 Institute of International Law, supra note 61, at 342.
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The American Law Institute, supra note 55, para. 702, comment n.
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This paper has shown that the concepts of jus cogens and obligations erga omnes can be used without the element of value. The usage of regional jus cogens and obligations erga omnes among limited state parties is conceivable. Nevertheless, it is better to consider values as community interest in order to view the trend of international law as a whole. measure sera proportionnée à la gravité de la violation'. 71 Therefore, a sort of hierarchy appears in the phase of legal consequence.
This construction is the same type as the mentioned explanation in jus cogens, which does not confine its meaning to non-derogability. Yet, in the case of jus cogens, there is no need to discuss the massiveness of violations because all treaties which violate jus cogens constitute an offence to all nationals, even if there is no actual harm. This understanding accords with the US Third Restatement's interpretation that only paragraph (g) denoting no kinds of rights has no jus cogens character.
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In this construction, all non-derogable rights share an erga omnes character, but obligations erga omnes cover a broader scope because the formula of non-derogable rights cannot reflect grossness of violations.
International Law in General (3): Hierarchy A Hierarchy as a Distinctive Concept
The term 'hierarchy' has not as yet been defined in this paper. Although it is frequently referred to, it has various meanings. Hierarchy as a distinctive concept will provide a better analytical framework within which to comprehend the present status of human rights and, accordingly, the development of international law.
The most important feature of hierarchy is the value-oriented element from the point of view of the international community. Article 53 of the Vienna Convention on the Law of Treaties implies this attitude by referring to 'the international community as a whole' and the Barcelona Traction case uses the same phrase and 'the importance of the rights involved'. The definition of international crime in the Draft Articles on State Responsibility follows suit. These phenomena imply that the purported value-neutral attitude based on a horizontal structure has been gradually changing within international society.
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Emphasis on the element of value in this paper's definition of hierarchy distinguishes it from other similar ideas usually referred to as hierarchy. Firstly, hierarchy here distinguishes itself from that in Hans Kelsen's sense of the term. His Grundnorm, ranked at the top of the hierarchy, is only hypothetical and free from any particular content, by which means he established his acclaimed pure theory of law. 74 Secondly, a more useful definition of hierarchy is different from popular understanding: the hierarchy of sources. Earlier studies, such as Akehurst, tended to use the term in this sense. 75 This conception is irrelevant, however, because one can argue the kinds of source of jus cogens, claim that obligations erga omnes derive from both customary law and treaty, and prescribe that international crime has no relevance to the origin of the international obligation breached. 76 Thirdly, hierarchy here has no direct relationship with the scope of validation. Hierarchical norm (usually) entails universal validation; this however is not its distinctive feature, but the result of the concept. Moreover, universal validation results not from those functions such as non-derogability in jus cogens but from its high value which involves all members of the international community. This first feature is important in order to distinguish hierarchy from other similar concepts. 77 The second distinctive feature of hierarchy is that the function of norms yields to some clear articulation of norms. Jus cogens makes a distinction between derogable and non-derogable norms and obligations erga omnes give the erga omnes relation of obligation only to some norms. In this way, hierarchy is distinguished from principle, which does not guide rules decisively. In other words, hierarchical norms appear as a result of accommodating competing values. 78 The third distinctive element of hierarchy is that of collective decision, which relates to the structure of international society generating community interests. A value-free attitude of international society is necessary for a horizontal world in which no individual state can claim supremacy in determining hierarchized norms. The shift to a more value-oriented attitude implies some modification to this basic structure. In this way, certain interests which are only common to some states, such as those based on administrative expediency, are not relevant to hierarchy. In fact, Weil, warning of the dangers of hierarchical norms, argues that the purpose of international law is coexistence and common aims. The relevant interests are not just common but also constitute those of the international community at large. Even if decision-making in the form of agreements between states is still dominant, the content must be considered from the viewpoint of individuals, groups smaller than the state and the international community as a whole.
Analogous to non-derogable rights, as mentioned earlier, the first and second elements of hierarchy show a hermeneutical circle. An idea actualizes in the specific context in which the law functions: a non-derogable right in relation to the individual 79 The present special rapporteur does not agree with treating human rights as a special category. Crawford, supra note 65, at paras 88-89. right and state's duty in a state of emergency, jus cogens in legal validation, obligations erga omnes usually in the right-duty relation of states and frequently in the legal consequence of its violation.
B Hierarchy in Human Rights Norms
These three features have an influence upon hierarchy in human rights norms.
The concept of human rights is used as a direct expression of individual welfare. Any international value is supposed to be attributed to individuals, because a legal fictitious entity, especially a state, does not have a real existence. Therefore, it is quite natural that the language of human rights is employed when international lawyers assign high priority to certain international norms. This idea should be supported, even if it does not come to the fore when hierarchy is discussed at the inter-state level, such as in the case of the Draft Articles on State Responsibility. 79 Among human rights, non-derogable rights signify a more fundamental interest of human beings and share the original character of the concept of a 'political trump' which is rather different from the present expanded human rights. This sense of non-derogable rights should confine its scope to norms by value-oriented identification. In other words, non-derogable rights distinguished only according to the function-oriented identification in each specific context cannot claim higher status in the hierarchy. Furthermore, because the formula of non-derogable rights cannot express the grossness and manner of their violation, which should be considered in conceptualizing community interests, non-derogable rights cannot cover all the hierarchized domain of human rights norms.
These claims can also be expressed in terms of function. For example, jus cogens in the original sense functions within the realm of validity. Relevant considerations such as pacta sunt servanda and freedom of contract are limited to this domain. Similarly, non-derogable rights need specific consideration in order to work effectively in a state of emergency. Such a function places a limitation on the form they may take. For example, non-derogable rights and core rights express only certain kinds of rights. It is safe to conclude, therefore, that the borderlines of hierarchies in different contexts do not accord with each other. Such accordance is possible to some extent, but only when relevant terms are used in a limited sense as mentioned earlier.
By requiring collective decision, hierarchy involves a structural change of international society. A more fundamental linkage between human rights and emerging hierarchy appears in this feature, because, among community interests, only human rights express who the beneficiaries of this welfare are: individuals. Especially when focusing on functions of non-derogability and the erga omnes relation, hierarchical concepts do not have to confine themselves to inter-state relations and indeed lead to conceptions which throw light on individuals. Some distinguished scholars do not fail to mention the position of individuals when they discuss the structural change of international society and law. 80 Among the special rapporteurs of the ILC, as early as 1957, Fitzmaurice argued that jus cogens shared an absolute obligation because 'all rules of this particular character are intended not so much for the benefit of the States, as directly for the benefit of the individuals concerned, as human beings and on humanitarian grounds'. 81 This is the reason why human rights have played a leading role in the emerging hierarchy of international law.
Hierarchy affects human rights; human rights give birth to hierarchy in general. Table 2 (p. 940) may be helpful.
Concluding Remarks
As is well known, Carl Schmitt showed his special interest in Ausnahmezustand with the conviction that 'die Ausnahme beweist alles'. 82 Non-derogable rights are the exception to exception, exception of exception. From this standpoint, the above argument has sought to provide a possible coherent understanding of hierarchical norms in international law. From the outset human rights have been strongly influenced by political expediency 83 and the situation will not change in the foreseeable future. The idea of human rights is a mixed bag: a means to political and economical ends, international security that is legitimate but not human rights itself. 84 All considerations are justifiable in their own context, but they are only so on condition that the true human right is not forgotten.
Finally, two relevant issues should be mentioned briefly. The focus on human rights could be criticized on the grounds that it emphasizes the Western origin of rights-talk. 85 However, human rights ideas ensure cultural diversity when their scope is carefully limited to those important ones, such as non-derogable rights. Rights may not only oppress cultural diversity, but they can also provide a common framework to promote it. In other words, my support for non-derogable rights as a hierarchical 86 See e.g. Franck, 'The Emerging Right to Democratic Governance' 86 AJIL (1992). N.B. The identifying criteria will not reflect the scope of related norms in a direct way.
norm derives from the same reasoning which led Weil to oppose the concept of hierarchy, although the conclusion is quite the contrary. Another relevant consideration concerns democratization at the worldwide level. While it is referred to favourably in many official documents and academic works, 86 democracy per se means just government by the many; some complementary considerations are
